UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT
BRI DGEPORT HARBOUR PLACE |, LLC
V. : 3: 01CV2162( AHN)
JOSEPH GANIM ET AL.

RULI NG ON MOTI ONS TO | NTERVENE AND TO STAY

Several notions are presently pending before the court:
1) Governnment’s Motion to Intervene and Stay Di scovery [doc. #
44]; 2) Defendant Paul Pinto’'s Mdtion to Stay Proceedi ngs
[doc. # 73] (Motion adopted by Alfred Lenoci, Sr., Alfred
Lenoci, Jr., United Properties, Leonard Gimaldi and Harbor
Communi cations); and 3) Joseph Ganim s Mdtion to Maintain
Current Schedule for Mdtion to Dismss [doc. # 79]. For the
foll owing reasons the Governnent’s notion to intervene and
stay discovery is GRANTED, Pinto's notion to stay the
proceedi ngs is DENIED;, and Ganim s notion to nmaintain the
current schedule for the notion to dism ss is GRANTED.

FACTUAL BACKGROUND

In 1998, the federal governnment began an investigation of
fraud and corruption in the City of Bridgeport. As a result,
several individuals, some of whom are defendants in this case,
pl eaded guilty to various crimnal charges. Paul Pinto, vice
presi dent of the Kasper Group, an architectural and

engi neering firm pleaded guilty to a four count crimna



i nformati on which included charges for racketeering in
violation of 18 U.S.C. 8§ 1962(d). Leonard Ginmaldi, president
of Harbor Communi cations, a public relations and political
consulting firm pleaded guilty to a three-count crimna

i nformation, which also included racketeering charges. Alfred
Lenoci, Sr. and Alfred Lenoci, Jr., principals in United
Properties, Ltd., a real estate devel opnent conpany, each

pl eaded guilty to charges of bribery in violation of 18 U. S. C.
8§ 666(a)(2). In their pleas, these defendants acknow edged
that they corruptly provided bribes, kickbacks, and other

t hi ngs of value to Joseph Ganim the mayor of Bridgeport, in
return for preferential treatment from Mayor Ganimin
connection with the awarding of city contracts.

In October, 2001, a grand jury returned a 24 count
crimnal indictment against Ganim Shortly thereafter, the
plaintiff, Bridgeport Harbour Place |, LLC, filed the instant
case agai nst Ganim and the ot her defendants, including the
four individuals who pleaded guilty to crim nal charges.

According to the governnment’s papers, Alex Conroy, principal

of Bridgeport Harbour Place, told the Connecticut Post that he
decided to sue the city only after learning fromthe federa
i nvestigation that Gani m had all egedly engaged in a secret

pl ot to replace his conpany with United Properties as the |ead



devel oper of a commercial and residential conplex to be known
as Bridgeport Harbour Place (“BHP”) in the Steel Point section
of Bridgeport.

Plaintiff's conplaint alleges that the defendants bri bed,
accepted bribes, commtted extortion and committed fraud in
t he devel opment of BHP, thereby preventing plaintiff from
devel opi ng and conpleting the project. Plaintiff also charges
the City of Bridgeport with a violation of 42 U S.C. § 1983,
breach of contract, tortious interference with contractual
relations, breach of the covenant of good faith and fair
deal ing, violations of the Connecticut Unfair Trade Practices
Act and statutory theft.

The governnent noved to intervene for the |imted purpose
of seeking a stay of discovery until the related crim nal
action against Mayor Ganimis resolved. The crimnal matter
is currently pendi ng before Judge Arterton in the United
States District Court in New Haven, Connecticut. The notion
to stay proceedings, filed by Pinto and adopted by a nunber of
ot her defendants, argues that the entire civil action should
be put on hold until the crimnal matter is resolved. Ganim
has also filed a notion to maintain the current schedule with
respect to the notion to dism ss.

| . Governnent’s Mbtion to | ntervene
and for Stay of Civil Discovery
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A. Mbtion to I ntervene

The Governnment noves for perm ssive intervention,
pursuant to FRCP 24(b), for the limted purpose of seeking a
stay of discovery.

FRCP 24(b) gives the district court broad discretion to
permt a nonparty to intervene in a private |lawsuit where the
that party’'s clainms and the pending civil action share
guestions of |aw and fact and where such intervention woul d
not “unduly delay and prejudice the adjudication of the rights
of the original parties.” F.R C.P. 24(b). Courts in this
circuit have frequently allowed the government to intervene in
a civil case when there is a related crimnal case pending,
particularly when the intervention is for the Iimted purpose

of moving to stay the case. See Twenty First Century Corp. V.

LaBi anca, 801 F. Supp. 1007, 1009 (E.D.N. Y. 1992); In re Par
Pharm, 133 F.R D. 12, 13 (S.D.N. Y. 1990)(“The wei ght of
authority in this Circuit indicates that courts will stay a
civil proceeding when the crinmnal investigation has ripened
into an indictnment”). Though the Second Circuit has not
definitively held that such intervention is always
appropriate, it has noted the governnent’s interest in

obtaining the stay. See Securities & Exch. Commin v.




Chestman, 861 F.2d 49, 50 (2d Cir. 1988)(per curiam.

The governnment argues that it should be allowed to
i ntervene because: (1) the crimnal and civil actions share
common questions of |law and fact; and (2) the proposed
intervention is tinely. The governnent notes that the federal
investigation “triggered” the civil suit and that many of the
all egations in the civil conplaint “appear to have been lifted
verbatimfromthe Ganimindictnment.” The governnment contends
that its request for intervention is tinmely because the civil
case is still inits “infancy.”

The court agrees that the crimnal and civil actions
share common questions of |aw and fact and that the nmotion to
intervene is tinmely. The court, therefore, will grant the
governnment’s notion to intervene.

B. Motion for Stay of Civil Discovery

A district court has the discretionary authority to stay
a civil proceeding pending the outconme of a parallel crinm nal

case when the interests of justice so require. See United

States v. Kordel, 397 U.S. 1, 12 n.27 (1970); Landis v. North
Am_Co., 299 U. S. 248, 254 (1936). This authority allows a

court to “stay civil proceedings, postpone civil discovery or
i npose protective orders and conditions when the interests of

justice seemto require such action.” Securities & Exch.




Commin v. Dresser Indus., Inc., 628 F.2d 1368, 1375 (D.C. Cir.
1980) (en banc).

I n determ ning whether to i npose a stay of discovery, the
court nust bal ance the interests of the litigants, non-

parties, the public and the court itself. See Banks v.

Yokem ck, 144 F.Supp.2d 272, 275 (S.D.N. Y. 2001). The factors
a court should consider include: 1) the interests of the
plaintiff in an expeditious resolution and the prejudice to
the plaintiff in not proceeding; 2) the interests of and
burdens on the defendants; 3) the convenience to the court in
t he managenent of its docket and in the efficient use of
judicial resources; 4) the interests of other persons not
parties to the civil litigation; and 5) the interests of the
public in the pending civil and crim nal actions. See

Trustees of Plunbers & Pipefitters Nat’l Pension Fund v.

Transworld Mech., Inc., 886 F.Supp. 1134, 1139 (S.D.N.Y.

1995); Twenty First Century Corp., 801 F.Supp. at 1010.

1. Plaintiff's |Interest

The Governnent argues that the stay will not overly
burden the plaintiffs. The crimnal trial is scheduled to
begin in January, 2003. The governnent is not asking the
plaintiff to forego its civil clains, only to postpone them

for several nonths. The governnent al so argues that the stay



pendi ng resolution of the crimnal matter will likely
stream i ne discovery later in the civil case because evidence
obtained in the crimnal case will be available to the civil
parties. Likew se, the governnent contends that resolution of
| egal and factual issues in the crimnal case may be

di spositive of simlar clainms in the civil action.

The plaintiff, however, argues that a stay of up to one
year will be a “heavy burden.” The plaintiff seeks $100
mllion in damages and notes that the delay caused by a stay
of one year would cost $5-10 million dollars in interest that
could accrue on the damage award.®* Plaintiff also argues that

the case here is different from Iwenty First Century, a case

relied upon heavily by the governnent. |In that case, the stay
granted by the court would have been for approxi mtely two
nont hs.

VWi le plaintiff does have a legitimate interest in “the
expeditious resolution” of its case, courts frequently all ow

ot her factors, such as a party’s Fifth Amendnent privil ege,

The Lenocis and their related corporate entities filed a
Menmor andum responding to Plaintiff’s argunment regardi ng | ost
interest on the $100 mlIlion dollar damage claim These
def endants note that Plaintiff’s argunment that the stay woul d
“create[] a severe financial penalty” on plaintiff assunes
that there is a) nerit to the claimand b) that any verdict
for and award to plaintiff would be for the full anmount
demanded.



see |1.B.2, infra, to trunp a plaintiff’'s interest. “This is
particularly true where the subject matter of both cases
overlaps to a significant degree and the crimnal case is

expected to be resolved by the end of the year.” Transworld

Mech., 886 F.Supp. at 1140. Though the crim nal case here
wi Il not be resolved by the end of the year, the projected
conpl eti on does not seemto create inordinate delay. Also, the
crimnal and civil cases clearly overl ap.

Courts have also noted that the resolution of the
crimnal case may | ater streamnmline discovery in the civi

case. 1d.; Rosenthal v. Guiliani, No. 98 Civ. 8408(SWK), 2001

W. 121944 (S.D.N.Y. Feb. 9, 2001).

2. | nterests of/Burden on Def endants

Courts often grant notions to stay on the grounds that
the Fifth Amendnent privileges of certain parties are

inplicated. This is a key concern to courts. Transworld

Mech., 886 F.Supp. at 1140 (Plaintiff’'s “interests . . . are
trunped by defendants’ interests in avoiding the quandary of
choosi ng between waiving their Fifth Amendnent rights or

effectively forfeiting the civil case.”); Arden WAy AsSsSocCS. V.

Boesky, 660 F. Supp. 1494, 1498 (S.D.N. Y. 1987) (“Were

i nvocation of the fifth amendnent inposes undue sanctions or



penalties on a defendant, a court nmay in its discretion stay
civil proceedi ngs, postpone civil discovery, or inpose
protective orders and conditions in the furtherance of the
interests of justice.”).

Allowing the civil case to proceed before the crimna
case is resolved will force the defendants, particularly those
who have pl eaded guilty to the crimnal charges, to nmake a
“Hobson’s Choice.” |If the defendants zealously litigate the
civil case and provi de discovery, the governnment may use the
information to the defendants’ detrinment at sentencing.
Significantly, the Fifth Amendnment privil ege applies through
sentencing. |If the defendants assert that privilege in the
civil proceeding, they could possibly be defaulted in the case

and beconme subject to civil liability.

3. Conveni ence to Courts

This factor does not seemto favor either party, though
t he governnment does note that the crimnal case could resolve
some of the issues in the instant case.

4, Third Party Interests

The governnment argues strongly that its corruption
i nvestigation and crim nal action would be damaged if

di scovery were allowed to go forward at this tinme in the civil



case. Many of the civil defendants are cooperating with the
government. |If the stay is not granted, Gani m would be able
to depose Pinto, Ginmaldi, and the Lenocis and would require
them to di scl ose docunents that Gani m woul d not otherw se be

entitled to receive. See Chestman, 861 F.2d at 50 (“The

governnment ha[s] a discernible interest in intervening in
order to prevent discovery in a civil case from being used to
circunvent the nore limted scope of discovery in [a related]
crimnal matter.”).

Al so, the governnent argues that if discovery were to go
forward, the plaintiff would likely seek discovery fromthe
government including FBI 302 reports of wi tness interviews,
wiretap | ogs, tape recordings of intercepted conversations,
etc., which contain information about the ongoing
i nvestigation. The requests would drain the prosecutori al
resources of the government when they are needed to concl ude
the crimnal matter

Plaintiff states that it has no objection to a stay of
di scovery agai nst the governnment, but plaintiff does object to
any broader stay.

Plaintiff states that “it would needl essly prejudice the
plaintiff to stay discovery against all 17 other defendants

for the sake of one man’s privilege.”
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Courts are very concerned about the differences in
di scovery afforded parties in a civil case and those of a

defendant in a crimnal case. See Chestman, 861 F.2d at 50;

Twenty First Century Corp., 801 F.Supp. at 1010 (“All ow ng

civil discovery to proceed . . . may afford defendants an
opportunity to gain evidence to which they are not entitled

under the governing crimnal discovery rules.”); Canpbell v.

Eastl and, 307 F.2d 478, 487 (5'" Cir. 1962)(judges nust be
sensitive to the differences in the rules of discovery in

civil and crim nal cases).

5. Public Interest
The governnment argues that the public interest will be
served best by staying discovery: “[T]he interests of the

citizens of Bridgeport in the unhanpered prosecution of an
el ected public official who allegedly corrupted his office for
personal financial gain clearly outweighs the plaintiff’s
corporate interest in imediately proceeding with its |lawsuit
to recover nonetary damages all egedly sustained a [sic] result
of the crimnal conduct.” (Gov.’s Mdtion to Intervene and for
Stay of Civil Discovery, p. 10.)

Plaintiff argues that the public interest will be served
by allow ng the case to proceed as quickly as possible. He

al so states that the public has a strong interest in being
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able “to see and hear evidence that records the activities of
a nmenmber of Congress and |ocal elected officials.” In re

Application of NBC Inc., 635 F.2d 945, 952 (2d Cir.

1980) (relating to Abscam). The court is not persuaded by this
argunent .

The public interest will be served best by allow ng the
governnment’s case to proceed w thout obstacles. See
Rosent hal , 2001 W 121944, at *2 (“The public has an interest
in ensuring the crimnal discovery process is not
subverted.”).

The bal ance of factors weighs in favor of granting the

governnment’s request for a stay of discovery. A stay of

di scovery is inportant, inter alia, to protect the defendants’
Fifth Amendnent rights and to avoid prejudice to the
governnment in the related crininal case

During oral argunent, the plaintiff suggested that the
nore appropriate course of action would be to deny the notion
to stay, allow the governnent to “nonitor” discovery and have
the court issue specific sealing and protective orders. The
court is concerned, however, that such a conprom se could
force the government to beconme proactive in objecting to
specific discovery requests and thereby inadvertently be

forced to reveal sone aspect of its case prematurely.
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Further, plaintiff’s recommendati on would likely require
further judicial intervention. Under such circunstances, the
court finds that a conplete stay of discovery offers “a nore

efficient” resolution. See Tranworld Mech., 886 F. Supp. at

1141. The governnent’s request for a stay of discovery pending

resolution of the related crimnal matter is granted.

1. Def endant Paul Pinto's Motion for Stay of Proceedi ngs

Def endant Paul Pinto argues that the entire case should
be stayed pending the resolution of the crimnal action for
many of the same reasons offered by the governnment, including:
1) Pinto's Fifth Amendnent privilege is inplicated; 2) Ganim
may gai n evidence from Pinto and other cooperating w tnesses
to be used in the crimnal trial; and 3) the stay will best
serve the interests of the public and the judiciary w thout
unduly prejudicing the plaintiff. Pinto argues, however, that
the court should go beyond nmerely staying discovery and
instead stay the entire matter pending resolution of the Ganim
crimnal trial because staying discovery will not suffice to
protect the rights of the defendant. The court disagrees.

Pinto argues that the defendants will be put at risk not
only by being subject to discovery and asserting their Fifth

Amendnent privilege, but also by having to answer the

13



conpl ai nt. I f the defendants nust respond to the conpl aint,
they may be forced to take positions to avoid liability that
woul d be inconsistent with their positions and potenti al
testinmony in the crimnal matter

A stay of discovery will provide sufficient protection of
the defendants’ Fifth Amendnment privileges and will serve best
the interests of both the court and the public. There is no
need to go beyond this relief and stay the entire civil

mat t er. Thus, defendant Pinto’'s nmotion is denied.

I11. Defendant Joseph Ganim s Mtion To Maintain
Current Schedule For Mdtion To Dism ss

Mayor Gani m noves to nmaintain the current schedule for
filing a notion to dism ss. He argues that the court’s
deci sion on the notions to stay should have no bearing on that
schedule. The court agrees and grants Ganims notion to
mai ntain the current schedule with respect to the notion to

di sm ss.

CONCLUSI ON

For the foregoing reasons, the governnent’s Mtion to
I ntervene and for Stay of Civil Discovery [doc. #44] is
GRANTED; Pinto’s Mdtion to Stay Proceedings [doc. # 73] is
DENI ED; and Ganimis Mdtion To Maintain Current Schedul e For
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Motion to Dism ss [doc. # 79] is GRANTED.

SO ORDERED this 10th day of Septenber, 2002, at

Bri dgeport, Connecti cut.

Alan H. Nevas
United States District Judge
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